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the handling, importation, and disposi-
tion of exempted potatoes. Also, au-
thorized employees of the Board or the
Secretary, may inspect such books and
records as are appropriate and nec-
essary to verify the reports on such
disposition.

[37 FR 17379, Aug. 26, 1972, as amended at 56
FR 40232, Aug. 14, 1991]

RECORDS

§ 1207.532 Retention period for
records.

Each handler and importer required
to make reports pursuant to this sub-
part shall maintain and retain such
records for at least 2 years beyond the
end of the marketing year of their ap-
plicability:

(a) One copy of each report made to
the Board; and

(b) Such records as are necessary to
verify such reports.

[37 FR 17379, Aug. 26, 1972, as amended at 56
FR 40232, Aug. 14, 1991]

§ 1207.533 Availability of records.

(a) Each handler and importer re-
quired to make reports pursuant to
this subpart shall make available for
inspection by authorized employees of
the Board or the Secretary during reg-
ular business hours, such records as are
appropriate and necessary to verify re-
ports required under this subpart.

(b) Importers shall also maintain for
2 years records on the total quantities
of potatoes imported and on the total
quantities of potato products imported,
and a record of each importation of po-
tatoes, potato products, and seed pota-
toes including quantity, date, and port
of entry, and shall make such records
available for inspection by authorized
employees of the Board or the Sec-
retary during regular business hours.

[56 FR 40232, Aug. 14, 1991]

§ 1207.534 OMB control number as-
signed pursuant to the Paperwork
Reduction Act.

The information collection require-
ments contained in this part have been
approved by the Office of Management
and Budget (OMB) under the provisions
of 44 U.S.C. Chapter 35 and have been

assigned OMB Control number 0581–
0093.

[49 FR 23826, June 8, 1984]

CONFIDENTIAL INFORMATION

§ 1207.540 Confidential books, records,
and reports.

All information obtained from the
books, records, and reports of handler
and importers and all information with
respect to refunds of assessments made
to individual producers and importers
shall be kept confidential in the man-
ner and to the extent provided for in
§ 1207.352 of the Plan.

[56 FR 40232, Aug. 14, 1991]

§ 1207.545 Right of the Secretary.
All fiscal matters, programs or proj-

ects, rules or regulations, reports, or
other substantive action proposed and
prepared by the Board shall be sub-
mitted to the Secretary for his ap-
proval.

§ 1207.546 Personal liability.
No member of the Board shall be held

personally responsible, either individ-
ually or jointly with others, in any way
whatsoever to any person for errors in
judgment, mistakes, or other acts, ei-
ther of commission or omission, as
such member, except for acts of willful
misconduct, gross negligence, or those
which are criminal in nature.

PART 1208—FRESH CUT FLOWERS
AND FRESH CUT GREENS PRO-
MOTION AND INFORMATION

Subpart A—Fresh Cut Flowers and Fresh
Cut Greens Promotion and Information
Order

DEFINITIONS
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1208.5 Cut greens.
1208.6 Cut flowers and greens.
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AUTHORITY: The Fresh Cut Flowers and
Fresh Cut Greens Promotion and Informa-
tion Act of 1993, 7 U.S.C. 6801 et seq.

SOURCE: 59 FR 67143, Dec. 29, 1994, unless
otherwise noted.

Subpart A—Fresh Cut Flowers and
Fresh Cut Greens Promotion
and Information Order

DEFINITIONS

§ 1208.1 Act.
Act means the Fresh Cut Flowers and

Fresh Cut Greens Promotion and Infor-
mation Act of 1993, Pub. L. 103–190, 7
U.S.C. §§ 6801 et seq., and any amend-
ments thereto.

§ 1208.2 Consumer information.
Consumer information means any ac-

tion or program that provides informa-
tion to consumers and other persons on
appropriate uses for cut flowers and
greens under varied circumstances, or
on the care and handling of cut flowers
and greens.

§ 1208.3 Council.
Council means the Fresh Cut Flowers

and Fresh Cut Greens Promotion Coun-
cil established pursuant to § 1208.30 of
this subpart and which shall be re-
ferred to as the National PromoFlor
Council.

§ 1208.4 Cut flowers.
Cut flowers include all flowers cut

from growing plants that are used as
fresh-cut flowers and that are produced
under cover or in field operations, but
not including foliage plants, floral sup-
plies, or flowering plants.

§ 1208.5 Cut greens.
Cut greens include all cultivated or

noncultivated decorative foliage cut
from growing plants that are used as
fresh-cut decorative foliage (except
Christmas trees) and that are produced
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under cover or in field operations, but
not including foliage plants, floral sup-
plies, or flowering plants.

§ 1208.6 Cut flowers and greens.
The term cut flowers and greens

means either cut flowers or cut greens,
even though the cut flowers or cut
greens are sold as separate commod-
ities by a person in the floral mar-
keting system, or cut flowers and cut
greens collectively when both commod-
ities are sold by a person in the floral
marketing system.

§ 1208.7 Department.
Department means the United States

Department of Agriculture.

§ 1208.8 Exempt handler.
Exempt handler means a person who

would otherwise be considered to be a
qualified handler except that the per-
son’s annual sales of cut flowers and
greens to retailers and other exempt
handlers is less than $750,000.

§ 1208.9 Fiscal year.
Fiscal year means a 12-month period

recommended by the Council and ap-
proved by the Secretary.

§ 1208.10 Gross sales price.
Gross sales price means the total

amount of the transaction in a sale of
cut flowers and greens from a handler
to a retailer or exempt handler includ-
ing but not limited to charges such as
containers, pre-cooling, packing,
sleeving, delivery, freight, shipping, or
other charges necessary to the protec-
tion and preservation of the cut flowers
and greens.

§ 1208.11 Order.
Order means this subpart.

§ 1208.12 Part and subpart.
Part means the Fresh Cut Flowers

and Fresh Cut Greens Promotion and
Information Order and all rules and
regulations issued pursuant to the Act.
The order itself shall be a subpart of
such part.

§ 1208.13 Person.
Person means any individual, group

of individuals, firm, partnership, cor-

poration, joint stock company, associa-
tion, society, cooperative, or other
legal entity.

§ 1208.14 Promotion.

Promotion means any action deter-
mined by the Secretary to advance the
image, desirability, or marketability of
cut flowers and greens, including paid
advertising.

§ 1208.15 Producer that is a qualified
handler.

Producer that is a qualified handler
means an entity that is engaged: In the
domestic production, for sale in com-
merce, of cut flowers and greens and
that owns or shares in the ownership
and risk of loss of the cut flowers and
greens; or as a first processor of non-
cultivated greens, in receiving the
greens from a person who gathers the
greens for handling; and is subject to
assessments as a qualified handler
under the order.

§ 1208.16 Qualified handler.

Qualified handler means a person op-
erating in the cut flowers and greens
marketing system that sells domestic
or imported cut flowers and greens to
retailers and exempt handlers and
whose annual sales of cut flowers and
greens to retailers and exempt handlers
are $750,000 or more. The term does not
include a person who only physically
transports or delivers cut flowers and
greens. However, the term does in-
clude, but is not limited to, the fol-
lowing entities when they have the req-
uisite volume of sales of cut flowers
and greens as provided in §§ 1208.50 and
1208.57:

(a) A qualified wholesale handler—a
person in business as a floral wholesale
jobber (i.e., a person who conducts a
commission or other wholesale busi-
ness in buying and selling cut flowers
and greens) or as a floral supplier (i.e.,
a person engaged in acquiring cut flow-
ers and greens to be manufactured into
floral articles or otherwise processed
for resale) if the annual value of the
qualified wholesale handlers sale of cut
flowers and greens to retailers and ex-
empt handlers is $750,000 or more;

(b) A manufacturer of bouquets for
sale to retailers if the cut flowers and
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greens used in such articles are a sub-
stantial portion of the value of the
manufactured floral articles;

(c) A manufacturer of floral articles
(other than bouquets) for sale to retail-
ers if the cut flowers and greens used in
such articles are a substantial portion
of the value of the manufactured floral
articles;

(d) An auction house that clears the
sale of cut flowers and greens to retail-
ers and exempt handlers through a cen-
tral clearinghouse;

(e) A distribution center that is
owned or controlled by a retailer if the
predominant retail business activity of
the retailer is floral sales. In addition
to sales, non-sale transfers of cut flow-
ers and greens by the distribution cen-
ter to retail outlets, shall be counted
for the purpose of applying the $750,000
minimum volume rule to the center
and the value of such transfers shall be
determined as provided in §§ 1208.50 and
1208.57;

(f) An importer that is a qualified
handler—a person whose principal ac-
tivity is the importation of cut flowers
and greens into the United States (ei-
ther directly or as an agent, broker, or
consignee of any person or nation that
produces or handles cut flowers and
greens outside of the United States for
sale in the United States) and who sells
such cut flowers and greens to retailers
and exempt handlers or directly to con-
sumers, if the annual combined value
of such sales determined as provided in
§§ 1208.50 and 1208.57 totals $750,000 or
more;

(g) A producer that is a qualified han-
dler, e.g., a person who produces cut
flowers and greens and who sells such
cut flowers and greens directly to re-
tailers or consumers if the annual com-
bined value of such sales determined as
provided in §§ 1208.50 and 1208.57 totals
$750,000 or more.

§ 1208.17 Research.

Research means market research and
studies limited to the support of adver-
tising, market development, and other
promotion efforts and consumer infor-
mation efforts relating to cut flowers
and greens, including educational ac-
tivities.

§ 1208.18 Retailer.
Retailer means a person who sells cut

flowers and greens to consumers. The
term includes:

(a) All retail outlets that sell cut
flowers and greens to consumers in-
cluding retail florists, supermarkets,
and other mass market retail outlets
that sell such cut flowers or greens, ex-
cept distribution centers defined in
§ 1208.16(e) (i.e., centers that are owned
or controlled by a retailer if the pre-
dominant retail business activity of
the retailer is floral sales and whose
sales and non-sale transfers of cut flow-
ers and greens to retail outlets total
$750,000 or more, determined as pro-
vided in this subpart) even though such
centers may also make direct sales to
consumers.

(b) Distribution centers owned or
controlled by a retailer (or distribution
centers owned or controlled coopera-
tively by a group of such retailers)
when the predominant business activ-
ity of the retailer or retailers is not
the sale of cut flowers and greens to
consumers; and

(c) Distribution centers independ-
ently owned but operated primarily to
provide food products to retail stores.

§ 1208.19 Secretary.
Secretary means the Secretary of Ag-

riculture of the United States or any
officer or employee of the Department
to whom authority has heretofore been
delegated, or to whom authority may
hereafter be delegated, to act in the
Secretary’s stead.

§ 1208.20 Substantial portion.
Substantial portion means that por-

tion of the total value of manufactured
floral articles that represents the value
of the cut flowers and greens in such
articles (expressed as a percentage fac-
tor) which the Council, with the ap-
proval of the Secretary, finds to be
great enough to cause such articles to
be classed as cut flowers and greens
under this subpart.

§ 1208.21 State.
State means each of the several

States of the United States, the Dis-
trict of Columbia, the Commonwealth
of Puerto Rico, the Commonwealth of

VerDate 11<MAY>2000 02:49 Jan 16, 2002 Jkt 197019 PO 00000 Frm 00062 Fmt 8010 Sfmt 8010 Y:\SGML\197019T.XXX pfrm01 PsN: 197019T



63

Agricultural Marketing Service, USDA § 1208.31

the Northern Mariana Islands, the
United States Virgin Islands, Guam,
American Samoa, the Republic of the
Marshall Islands, the Federated States
of Micronesia, and the Republic of
Palau (until such time as the Compact
of Free Association is ratified).

§ 1208.22 Traditional retailer.
Traditional retailer means any re-

tailer, as defined in § 1208.18, whose pri-
mary business is the sale of floral prod-
ucts, including fresh cut flowers and
cut greens, or who has a specific de-
partment dedicated to the sale of floral
products, including fresh cut flowers
and cut greens.

§ 1208.23 Traditional retail florist or-
ganization.

Traditional florist organization means
membership organizations of tradi-
tional retailers with activities and
membership which are nationwide in
scope.

§ 1208.24 United States.
United States means the States collec-

tively.

ESTABLISHMENT OF THE COUNCIL

§ 1208.30 Establishment and member-
ship of the Council.

(a) A Fresh Cut Flowers and Fresh
Cut Greens Promotion Council which
shall be named the National
PromoFlor Council is hereby estab-
lished to administer the terms and pro-
visions of this subpart. The Council
shall consist of 25 members nominated
by the floral industry and appointed by
the Secretary, as provided in this sub-
part, each of whom shall have an alter-
nate nominated and appointed in the
same manner as members of the Coun-
cil are nominated and appointed.

(b) The membership of the Council
shall be divided as follows:

(1) 14 members and their alternates
shall represent qualified wholesale
handlers of domestic or imported cut
flowers and greens;

(2) Three members and their alter-
nates shall represent producers that
are qualified handlers of cut flowers
and greens;

(3) Three members and their alter-
nates shall represent importers that

are qualified handlers of cut flowers
and greens;

(4) Three members and their alter-
nates shall represent traditional retail-
ers of cut flowers and greens;

(5) One member and alternate shall
represent persons who produce cut
flowers and greens in locations east of
the Mississippi River; and

(6) One member and alternate shall
represent persons who produce cut
flowers and greens in locations west of
the Mississippi River.

§ 1208.31 Election and appointment of
members and alternates other than
retailers.

(a) PromoFlor Organizing Group,
Inc., an industry organizing com-
mittee, is designated as an election
committee for the purpose of receiving
the names of individuals who are en-
gaged in the industry and who are pre-
pared to serve as members (other than
retailer members) of the Council or as
alternates if elected as nominees and if
selected by the Secretary for such posi-
tions.

(b) The election committee shall,
within five (5) days of the issuance of
this subpart and with the assistance of
the Secretary, request the submission
of names of candidates for nominees
from those segments of the industry
for which nominees must be selected by
an election process. These segments
are: qualified wholesale handlers; im-
porters who are qualified handlers; pro-
ducers of cut flowers and greens who
are qualified handlers; and producers of
cut flowers and greens without regard
to whether they are qualified handlers.
Notification of the industry of the se-
lection process by the election com-
mittee shall be by a news release to in-
dustry publications and where appro-
priate, newspapers of general circula-
tion. In order to be assured of a place
on the slate of candidates, the names of
candidates must be received by the
election committee not later than fif-
teen (15) days after the date of the first
such news release.

(c) Names of candidates shall be
sought for the following seats on the
Council:

(1) 14 members and their respective
alternates to represent qualified whole-
sale handlers of domestic or imported
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cut flowers and greens. Two such mem-
bers and their respective alternates to
represent the United States at large
and two such members and their re-
spective alternates to represent each of
the following regions:

Region 1 (Pacific): Alaska, California, Hawaii,
Oregon, Washington, the Commonwealth of
the Northern Mariana Islands, Guam, the
Federated States of Micronesia, American
Samoa, the Republic of the Marshall Is-
lands, and the Republic of Palau.

Region 2 (Inter-Mountain): Arizona, Arkansas,
Colorado, Idaho, Kansas, Louisiana, Mon-
tana, Nebraska, Nevada, New Mexico,
North Dakota, Oklahoma, South Dakota,
Texas, Utah, and Wyoming.

Region 3 (North Central): Illinois, Indiana,
Iowa, Michigan, Minnesota, Missouri, and
Wisconsin.

Region 4 (Northeast): Connecticut, Maine,
Massachusetts, New Hampshire, New Jer-
sey, New York, Rhode Island, and
Vermont.

Region 5 (Mid-Atlantic): Delaware, District of
Columbia, Kentucky, Maryland, Ohio,
Pennsylvania, Virginia, and West Virginia.

Region 6 (Southeast): Alabama, Florida, Geor-
gia, Mississippi, North Carolina, Puerto
Rico, South Carolina, Tennessee, and the
United States Virgin Islands.

(2) Three at-large members and their
alternates to represent importers that
are qualified handlers of cut flowers
and greens.

(3) Three members and their alter-
nates to represent producers of cut
flowers and greens that are qualified
handlers of cut flowers and greens.
There shall be one such member and al-
ternate from each of the following pro-
duction areas:

Production Area 1: California.
Production Area 2: Alaska, Arizona, Arkan-

sas, Colorado, Hawaii, Idaho, Illinois, Indi-
ana, Iowa, Kansas, Louisiana, Michigan,
Minnesota, Missouri, Montana, Nebraska,
Nevada, New Mexico, North Dakota, Okla-
homa, Oregon, South Dakota, Texas, Utah,
Washington, Wisconsin, and Wyoming.

Production Area 3: Alabama, Connecticut,
Delaware, Florida, Georgia, Kentucky,
Maine, Maryland, Massachusetts, Mis-
sissippi, New Hampshire, New Jersey, New
York, North Carolina, Ohio, Pennsylvania,
Rhode Island, South Carolina, Tennessee,
Vermont, Virginia, and West Virginia.

(4) Two members and their respective
alternates to represent persons who
produce cut flowers and greens in loca-
tions east and west of the Mississippi
River, respectively. There shall be one

such member and alternate from the
east, and one such member and alter-
nate from the west.

(d) Names of candidates for nominees
may be submitted by state, regional
(either regions within a state or re-
gions that include more than one state
as appropriate), or national industry
organizations, provided that the orga-
nization has members engaged in the
appropriate segment of the industry
and from the region or production area
if applicable, or by petition. The names
of candidates submitted by an industry
organization shall be accompanied by
statements showing the role of the or-
ganization in the industry and general
information about the membership it
represents. No industry organization
may submit more than two names of
candidates for each seat on the Coun-
cil. The names of candidates submitted
by petition shall be accompanied by pe-
titions in support of such candidate,
signed by not less than ten (10) persons
engaged in the appropriate segment of
the industry and from the region or
production area, if applicable, that the
candidate will represent if ultimately
selected by the Secretary. Submission
of names of all candidates, whether by
organizations or by petition, must in-
clude a certification by the candidate
that the candidate is within the seg-
ment of the industry and the region or
production area for which the can-
didate is nominated and, if elected as a
nominee and if subsequently appointed
by the Secretary, the candidate is will-
ing to serve as a member or alternate
member on the Council.

(e) The names of candidates so sub-
mitted shall be reviewed and organized
by the election committee for the prep-
aration of slates of candidates. Sepa-
rate slates for each segment and region
of the industry shall be prepared as ap-
propriate. There must be at least four
candidates for each position on the
Council for which nominees must be se-
lected by election. No candidate may
seek nomination for more than one
seat on the Council. In a case where a
candidate is nominated more than
once, the election committee will de-
cide which place on the ballot the can-
didate’s name will appear. If insuffi-
cient candidates have been proposed for
any seat, the election committee shall
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select additional candidates as re-
quired. The slates shall be prepared not
later than 5 days after the date for re-
ceiving names of candidates by the
election committee.

(f) After all candidates have been
listed on the slates of candidates, the
slates shall be supplied to an inde-
pendent certified public accounting
(CPA) firm contracted by the election
committee. The ballots shall be printed
and distributed by the CPA firm by
U.S. mail, or other means selected by
the election committee, not later than
15 days after the slates of candidates
are received from the election com-
mittee. To the maximum extent prac-
ticable, ballots will be distributed to
all persons who are eligible to vote for
candidates under this subpart in the
segment of the industry, the region, or
in the United States as a whole, as ap-
plicable, to which the ballot pertains.
Ballots that are not returned to the
CPA firm within 20 days shall be de-
clared invalid. The votes for each can-
didate on the ballots shall be tallied by
the CPA firm at the end of the voting
period and the results furnished to the
election committee. The election com-
mittee shall issue a news release set-
ting forth the names of the candidates
and the number of votes received by
each candidate within 5 days after the
voting period has ended. Those can-
didates on each of the ballots who rank
first, second, third, and fourth in the
number of votes received for each seat
on the Council shall be declared the
nominees for each such seat.

(g) The names of those declared the
nominees for each of the seats on the
Council representing the various seg-
ments of the industry and the des-
ignated regions or production areas,
where applicable, shall be submitted to
the Secretary in order of rank with the
number of votes received by each such
nominee shown after the nominee’s
name and with the recommendation
that the nominee with the most votes
for each of such seats be declared the
member of the Council and the nomi-
nee with the next greatest number of
votes for each of such seats be declared
the alternate member. The Secretary
shall then appoint from the nominees
so provided the members and their al-

ternates for each of such seats on the
Council.

(h) Subsequent elections of nominees
and appointment of members and alter-
nates as terms expire shall be con-
ducted by the Council or the Council
staff in the manner similar to that de-
scribed above except that the Council
shall act as the election committee for
which provision is made in this section.
The nomination and election process
shall be completed at least 90 days be-
fore the beginning of each nominee’s
term of office.

(i) The Council shall periodically re-
view the cut flower and greens market
in the United States for changes in the
geographic distribution of importing,
producing, and marketing facilities
and shall, if appropriate, recommend
changes in the regions and production
areas described in this section to the
Secretary for approval.

§ 1208.32 Designation and appointment
of retailer members and alternates.

(a) Four nominations for one of the
traditional retailer members of the
Council and that member’s alternate
shall be received from the American
Floral Marketing Council (AFMC) or a
successor entity.

(b) Four nominations for each of two
members of the Council and their alter-
nates shall be received from national
traditional retail florist organizations
other than the AFMC. In order to be el-
igible to submit nominations for mem-
bers and alternates to serve on the
Council, such organizations must cer-
tify that their activities and member-
ship are nationwide in scope. No more
than four nominations for each seat
may be submitted by each organiza-
tion.

(c) The Secretary shall choose from
among the names submitted by the
AFMC the names of the member and
alternate who shall fill the seat on the
Council representing the AFMC. The
Secretary shall choose from among the
names submitted by national tradi-
tional retail florist organizations other
than the AFMC the two members and
their alternates who shall fill the other
two seats on the Council representing
traditional retailers.
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§ 1208.33 Failure to nominate.
If any group of qualified wholesale

handlers, producers that are qualified
handlers, importers that are qualified
handlers, persons who produce cut
flowers and greens, or traditional re-
tailers fails to nominate individuals for
appointments as members or alternates
of the Council, the Secretary may ap-
point individual(s) from the appro-
priate segment(s), region(s), or area(s)
of the industry to fill the vacancy or
vacancies. The failure of any nominee
to promptly indicate the nominee’s
willingness to serve in such manner as
may be prescribed by the Secretary
shall be treated as a failure to nomi-
nate.

§ 1208.34 Term of office and compensa-
tion.

(a) The term of office for each mem-
ber or alternate member of the Council
shall be three years. As provided in the
Act, the initial appointments on the
Council shall be as follows: nine of the
member appointments shall be for two-
year terms, eight of the appointments
shall be for three-year terms, and eight
of the appointments shall be for four-
year terms. Alternate members shall
have the same terms of office as their
respective members. The term of office
on the initial Council shall be appor-
tioned as follows:

(1) One of the two qualified wholesale
handler members representing each of
Regions 1, 2, 4, and 5 shall serve two-
year terms of office; one of the two
qualified wholesale handler members
representing each of Regions 3, 4, and 6
shall serve three-year terms of office;
and one of the two qualified wholesale
handler members representing each of
Regions 1, 2, 3, 5, and 6 shall serve four-
year terms of office.

(2) The two qualified wholesale han-
dler members representing the United
States at large shall serve terms of of-
fice of two years and three years re-
spectively.

(3) The members representing pro-
ducers that are qualified handlers from
Production Areas 1 and 2 shall serve
three-year terms of office, and the
member representing producers that
are qualified handlers from Production
Area 3 shall serve a four-year term of
office.

(4) The three members representing
importers that are qualified handlers
shall serve terms of office of two,
three, and four years respectively.

(5) The members representing pro-
ducers that produce cut flowers and
greens east and west of the Mississippi
River shall each serve two-year terms
of office.

(6) The member representing retail-
ers nominated by the AFMC shall serve
a two-year term of office. The two
members representing retailers not
nominated by the AFMC shall serve
three-year and four-year terms of of-
fice respectively.

(b) No member of the Council may
serve more than two consecutive terms
of three years, except that any member
serving an initial term of four years or
two years may serve an additional
term of three years.

(c) The term of office for the initial
Council shall begin immediately fol-
lowing appointment by the Secretary.
Should the term of office of the initial
Council begin before January 1, 1995,
the time between appointment and
January 1, 1995, shall not count to-
wards the initial term of office. Should
the term of office of the initial Council
begin later than January 1, 1995, all
time until the following January will
count as a full year toward the terms
of office set out in this section. In sub-
sequent years, the term of office shall
begin on January 1 or such other period
which may be recommended by the
Council and approved by the Secretary.

(d) Members of the Council shall
serve without compensation, but each
member or alternate member acting in
place of a member shall be reimbursed
for the expenses incurred in performing
duties as a member of the Council.

§ 1208.35 Vacancies.
(a) Should any Council member posi-

tion become vacant, the alternate of
that member shall automatically as-
sume the position of said member. Can-
didates for the vacant alternate mem-
ber position which resulted from the
alternate filling the vacant member
position shall be nominated in the
manner specified in §§ 1208.31 and
1208.32. Provided, That a vacancy will
not be required to be filled if the unex-
pired term is less than six months.
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(b) Should the positions of both a
member and such member’s alternate
become vacant, Candidates to serve the
unexpired terms of office for such
member and alternate shall be nomi-
nated in the manner specified in
§§ 1208.31 and 1208.32. Provided, That a
vacancy will not be required to be
filled if the unexpired term is less than
six months.

(c) If a member of the Council con-
sistently refuses to perform the duties
of a member of the Council, if a mem-
ber of the Council fails to submit re-
ports and remit assessments required
under this part, or if a member of the
Council is known to be engaged in acts
of dishonesty or willful misconduct,
the Council may recommend to the
Secretary that the member be removed
from office. If the Secretary finds that
the recommendation of the Council
shows adequate cause, the Secretary
shall remove such member from office.
Further, without recommendation of
the Council, a member may be removed
by the Secretary upon a showing of
adequate cause, if the Secretary deter-
mines that the person’s continued serv-
ice would be detrimental to the
achievement of the purposes of the Act.

§ 1208.36 Procedure.
(a) Thirteen (13) Council members,

including alternates acting in place of
members of the Council, shall con-
stitute a quorum: Provided, That such
alternates shall serve only when the
member is absent from a meeting or is
disqualified. Any action of the Council
shall require the concurring votes of a
majority of those present and voting.
At assembled meetings, all votes shall
be cast in person.

(b) In lieu of voting at an assembled
meeting, and, when in the opinion of
the chairperson of the Council such ac-
tion is considered necessary, or for
matters of an emergency nature when
there is not enough time to call an as-
sembled meeting, the Council may act
upon a majority of concurring votes of
its members cast by mail, telegraph,
telephone, facsimile, or by other means
of communication: Provided, That each
member or alternate acting for a mem-
ber receives an accurate, full, and sub-
stantially identical explanation of each
proposition. Telephone votes shall be

promptly confirmed in writing. All
votes shall be recorded in the Council
minutes.

§ 1208.37 Executive committee.
(a) The Council is authorized to ap-

point an executive committee of not
more than nine persons from among its
members. Initially, the executive com-
mittee shall be composed of the fol-
lowing:

(1) Four members representing quali-
fied wholesale handlers;

(2) Two members representing pro-
ducers that are qualified handlers;

(3) Two members representing im-
porters that are qualified handlers; and

(4) One member representing tradi-
tional retailers.

(b) After the initial appointments,
each appointment to the executive
committee shall be made so as to en-
sure that the committee reflects, to
the maximum extent practicable, the
membership composition of the Coun-
cil as a whole.

(c) Each initial appointment to the
executive committee shall be for a
term of two years. After the initial ap-
pointments, each appointment to the
executive committee shall be for a
term of one year.

(d) The Council may delegate to the
executive committee the authority of
the Council under this subpart to hire
and manage staff and conduct the rou-
tine business of the Council consistent
with such policies as are determined by
the Council.

ACTIVITIES OF THE COUNCIL

§ 1208.40 Duties of the Council.
The Council shall have the following

duties, in addition to the duties speci-
fied in other sections of this subpart:

(a) Administer this subpart in ac-
cordance with the terms and provisions
of this subpart;

(b) Make rules and regulations to ef-
fectuate the terms and provisions of
this subpart;

(c) Appoint members of the Council
to serve on the executive committee,
as provided in § 1208.37;

(d) Employ such persons as the Coun-
cil determines are necessary, and set
the compensation and define the duties
of the persons;
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(e) Develop budgets for the imple-
mentation of this subpart and submit
the budgets to the Secretary for ap-
proval, and propose and develop (or re-
ceive and evaluate), approve, and sub-
mit to the Secretary for approval plans
and projects for cut flowers and greens
promotion, consumer information, or
related research;

(f) Implement plans and projects for
cut flowers and greens promotion, con-
sumer information, or related research,
or contract or enter into agreements
with appropriate persons to implement
the plans and projects and pay the
costs of the implementation of con-
tracts and agreements with funds re-
ceived under this subpart;

(g) Keep minutes, books, and records
which clearly reflect all of the acts and
transactions of the Council. Minutes of
all meetings shall be promptly pro-
vided to the Secretary;

(h) Evaluate ongoing and completed
plans and projects for cut flowers and
greens promotion, consumer informa-
tion, or related research;

(i) Receive, investigate, and report to
the Secretary complaints of violations
of this subpart and direct that the staff
of the Council periodically review the
list of importers of cut flowers and
greens provided by the Customs Serv-
ice to determine whether persons on
the list are subject to this subpart;

(j) Recommend to the Secretary
amendments to this subpart;

(k) Invest, pending disbursement
under a plan or project, funds collected
through assessments only in: Obliga-
tions of the United States or any agen-
cy of the United States, general obliga-
tions of any State or any political sub-
division of a State, any interest-bear-
ing account or certificate of deposit of
a bank that is a member of the Federal
Reserve System, or obligations fully
guaranteed as to principal and interest
by the United States. Income from any
such invested funds may be used only
for a purpose for which the invested
funds may be used.

(l) Prepare and submit to the Sec-
retary such reports as may be pre-
scribed for appropriate accounting with
respect to the receipt and disbursement
of funds entrusted to the Council
monthly, or at such times as prescribed
by the Secretary. Monthly financial

statements shall be submitted to the
Department and shall include at least:

(1) A balance sheet, and
(2) An expense budget comparison

showing expenditures during the
month, year-to-date expenditures, and
an unexpended budget. Upon request, a
summary of checks issued by the Coun-
cil is to be made available. Reports
shall be submitted within 30 days after
the end of each month.

(m) To cause the books of the Council
to be audited by an independent cer-
tified public accountant at the end of
each fiscal period, and at such other
times as the Council or the Secretary
may deem necessary. The report of
each audit shall show the receipt and
expenditure of funds collected pursuant
to this part, and shall be submitted to
the Secretary.

(n) To give the Secretary the same
notification, written or oral, as pro-
vided to Council members concerning
all conference calls and meetings, in-
cluding executive, advisory, sub-
committee, and other meetings related
to Council matters, and to grant the
Secretary access to all such calls and
meetings;

(o) To follow the Department’s equal
opportunity/civil rights policies; and

(p) Provide the Secretary such infor-
mation as the Secretary may require.

§ 1208.41 Budgets and expenses

(a) The Council shall promptly adopt
and forward to the Secretary for ap-
proval its determination of the begin-
ning and ending dates of an annual fis-
cal period to be used by the Council for
budgeting and accounting purposes.

(b) The Council shall submit annual
budgets of its anticipated expenses and
disbursement in the administration of
this subpart, including the projected
costs for the promotion of cut flowers
and greens, consumer information, and
related research plans and projects to
the Secretary for approval. The first
budget, which shall be submitted
promptly after the effective date of
this subpart, shall cover such period as
may remain before the beginning of the
next fiscal year. If such fiscal period is
90 days or less, the first budget shall
cover such period, as well as the next
fiscal year. Thereafter, the Council
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shall submit budgets for each suc-
ceeding fiscal year not less than 30
days before the beginning of such fiscal
year.

(c) The Council is authorized to incur
such expenses (including provision for
a reasonable reserve for operating con-
tingencies) as the Secretary finds are
reasonable and likely to be incurred by
the Council for its maintenance and
functioning and to enable it to exercise
its powers and perform its duties in ac-
cordance with this subpart. Expenses
authorized in this paragraph shall be
paid from assessments collected pursu-
ant to § 1208.50, or other funds available
to the Council.

(d) The Council shall reimburse the
Secretary, from assessments collected
pursuant to § 1208.50, or from other
funds available to the Council, for ad-
ministrative costs incurred by the De-
partment to carry out its responsibil-
ities pursuant to this subpart after De-
cember 29, 1994.

(e) The Council shall establish an in-
terest-bearing escrow account with a
bank that is a member of the Federal
Reserve System and shall deposit in
such account an amount equal to the
percentage determined by the Council
to be held in reserve for the payment of
refunds pursuant to § 1208.54.

(f) The Council may, with the ap-
proval of the Secretary, borrow money
for the payment of administrative ex-
penses, subject to the same fiscal,
budget, and audit controls as other
funds of the Council.

§ 1208.42 Plans, projects, budgets, and
contracts.

The Council shall develop and imple-
ment plans and projects for the pro-
motion of, and the dissemination of in-
formation about, cut flowers and
greens, as well as for research related
to cut flowers and greens in accordance
with the following:

(a) The Council shall develop, or con-
tract for the development of, plans and
projects for advertising, sales pro-
motion, other promotion, and for dis-
semination of consumer information,
with respect to cut flowers and greens,
and may disburse such funds as nec-
essary for these purposes after such
plans or projects have been submitted
to, and approved by, the Secretary.

Any such plan or project shall be di-
rected toward increasing the general
demand for cut flowers and greens and
shall not make reference to a private
brand or trade name, point of origin, or
source of supply, except that the Coun-
cil may offer such plans and projects of
the Council for use by commercial par-
ties such as local, regional, State, or
national floral industry organizations,
and then only under terms and condi-
tions prescribed by the Council and ap-
proved by the Secretary. No plan or
project may make use of unfair or de-
ceptive acts or practices with respect
to quality or value.

(b) The Council shall develop, or con-
tract for the development of, plans and
projects for research on the develop-
ment of both established and new mar-
kets for cut flowers and greens and for
research with respect to postharvest
physiology, distribution, sale, mar-
keting, use, and promotion of cut flow-
ers and greens, as well as the dissemi-
nation of consumer information con-
cerning cut flowers and greens. The
Council is authorized to develop, or
contract for the development of, such
plans and projects for other research
with respect to the marketing, pro-
motion, and dissemination of informa-
tion about cut flowers and greens as it
finds appropriate. The Council may dis-
burse such funds as necessary for these
purposes after such plans or projects
have been submitted to, and approved
by, the Secretary.

(c) The Council shall submit to the
Secretary, for approval before imple-
mentation, any contracts for develop-
ment of plans and projects, as well as
such plans and projects as may be de-
veloped by or approved by the Council
for advertising, promotion, dissemina-
tion of information, and research. All
such submissions to the Secretary
shall be accompanied by a proposed
budget showing the estimated expense
to be incurred and the availability of
revenue from which such expense may
be paid. On approval of any such sub-
mission, the Council may proceed with
the contract, plan or project and incur
the expenses necessary to carry it out.
Contracts or agreements to be sub-
mitted to the Secretary and entered
into if approved by the Secretary shall,
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among such other matters as may be
required, provide that:

(1) The contracting or agreeing party
shall develop and submit to the Council
a plan or project, together with a budg-
et that includes the estimated costs to
be incurred for the plan or project;

(2) The plan or project shall become
effective on the approval of the Sec-
retary; and

(3) The contracting or agreeing party
shall:

(i) Keep accurate records of all of the
transactions of the party;

(ii) Account for funds received and
expenses;

(iii) Make periodic reports to the
Council of activities conducted; and

(iv) Make such other reports as the
Council or the Secretary may require.

(d) The Council, from time to time,
may seek advice from and consult with
experts from the production, import,
wholesale, and retail segments of the
cut flowers and greens industry to as-
sist in the development of promotion,
consumer information, and related re-
search plans and projects. For these
purposes, the Council may appoint spe-
cial committees composed of persons
other than Council members. A com-
mittee so appointed may not provide
advice or recommendations to a rep-
resentative of an agency, or an officer,
of the Federal Government, and shall
consult directly with the Council.

§ 1208.43 Other contracts and agree-
ments.

The Council may enter into contracts
or agreements for administrative serv-
ices, including contracts of employ-
ment, as may be required to conduct
its business in accordance with such
fiscal period budgets as may have been
approved by the Secretary. To the ex-
tent appropriate to the contract in-
volved, contracts entered into by the
Council under the authority of this sec-
tion shall contain provisions com-
parable to those described in
§ 1208.42(c).

ASSESSMENTS

§ 1208.50 Assessments.
(a) Each qualified handler, as defined

in § 1208.16, shall pay to the Council an
assessment in an amount determined

in accordance with this subpart, on
each sale of cut flowers and greens to a
retailer or an exempt handler (as de-
fined in § 1208.8) and on each non-sale
transfer of cut flowers and greens to a
retailer by a qualified handler that is a
distribution center; as well as each di-
rect sale of cut flowers and greens to a
consumer by a producer that is a quali-
fied handler, or by an importer that is
a qualified handler. Such assessments
shall be remitted by each qualified
handler to the Council or its agent
within 60 days after the end of the
month in which the sale or non-sale
transfer subject to assessment under
this subpart took place. Such assess-
ments shall be paid at the following
rates:

(1) During the first three years after
December 29, 1994.

(i) Except as provided in paragraph
(a)(1)(ii) of this section, the rate shall
be one-half of 1 (0.5) percent of the
gross sales price of the cut flowers and
greens sold;

(ii) In the case of non-sale transfers
to a retailer by a qualified handler that
is a distribution center and in the case
of direct sales by importers or pro-
ducers, the rate shall be one-half of 1
(0.5) percent of the amount of each
transaction’s valuation for assessment
as provided in paragraph (b);

(2) After the first three years from
December 29, 1994, the uniform assess-
ment rate may be increased or de-
creased annually by not more than
one-quarter of 1 (0.25) percent of the
gross sales price of a product sold; or in
the case of other transactions the
amount of such transactions, except
that the assessment rate may not ex-
ceed 1 percent of the gross sales price
or the transaction amount. Changes in
the rate of assessment may only be
made if such changes are adopted by a
two-thirds majority vote of the Council
and approved by the Secretary (after
public notice and opportunity for com-
ment as provided in the Act) as being
necessary to carry out the objectives of
the Act. Any such change so approved
by the Secretary may be put into effect
without a referendum but shall be an-
nounced not less than 30 days prior to
the beginning of a fiscal year.

(b) Each non-sale transfer of cut
flowers and greens to a retailer from a
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qualified handler that is a distribution
center shall be treated as a sale of cut
flowers and greens to a retailer and
shall be assessable. Each direct sale of
cut flowers and greens to a consumer
by a producer who is a qualified han-
dler or an importer who is a qualified
handler shall be assessable. These
transactions shall be determined to
have the following valuations for as-
sessment purposes:

(1) In the case of a non-sale transfer
of cut flowers and greens from a dis-
tribution center that is a qualified han-
dler and each direct sale of cut flowers
and greens to a consumer by an im-
porter that is a qualified handler, the
amount of the valuation of the cut
flowers and greens for assessment pur-
poses shall be the price paid by the dis-
tribution center or importer to acquire
the cut flowers and greens, and deter-
mined by multiplying the acquisition
price by a uniform factor of 1.43 to rep-
resent the markup of a wholesale han-
dler on a sale to a retailer.

(2) In the case of a direct sale to a
consumer by a producer who is a quali-
fied handler, the valuation of the cut
flowers and greens for assessment pur-
poses shall be equal to an amount de-
termined by multiplying the price paid
by the consumer by a uniform factor of
0.50 to represent the cost of producing
the article and the markup of a whole-
sale handler on a sale to a retailer.

(3) The Council may consider and
adopt changes in the uniform factors
specified in paragraphs (b) (1) and (2) of
this section. Any such change shall not
become effective until it has been
adopted by a majority vote of the
Council and approved by the Secretary
after public notice and opportunity to
comment on such change as provided in
the Act. Changes so adopted and ap-
proved shall become effective at the be-
ginning of the next fiscal year.

(c) The collection of assessments
shall commence on or after a date es-
tablished by the Secretary, and shall
continue until terminated by the Sec-
retary. If the Council is not con-
stituted on the date the first assess-
ments are to be remitted, the Sec-
retary shall have the authority to re-
ceive assessments on behalf of the
Council and may hold such assessments
in an interest bearing account until

the Council is constituted, and the
funds may be transferred to the Coun-
cil.

(d) Assessments shall be determined
on the basis of the gross sales price.
The Council, with the approval of the
Secretary, may make uniform adjust-
ments in determining the gross sales
price when such adjustments reflect
changes in trade practices or ensure eq-
uitable treatment of all qualified han-
dlers paying assessments.

(e) No assessments may be levied on
any sale of cut flowers and greens for
export from the United States. The
Council is authorized to establish pro-
cedures for the verification of exports.

(f) In general, assessment funds (less
refunds, if any) shall be used:

(1) For payment of costs incurred in
implementing and administering this
subpart;

(2) To provide for a reasonable re-
serve to be maintained from assess-
ments to be available for contin-
gencies; and

(3) To cover the administrative costs
incurred by the Secretary in imple-
menting and administering this Act.

NOTE TO § 1208.50: The requirement to pay
assessments is terminated as of July 29, 1997.

[59 FR 67143, Dec. 29, 1994, as amended at 62
FR 40257, July 28, 1997]

§ 1208.51 Influencing governmental ac-
tion.

No funds collected by the Council
shall in any manner be used for the
purpose of influencing legislation or
government action or policy, except to
develop and recommend to the Sec-
retary amendments to this subpart.

§ 1208.52 Charges for late payments.
Any assessment due the Council pur-

suant to § 1208.50 that is not paid on
time shall be increased 1.5 percent each
month it remains unpaid beginning
with the day following the date such
assessment was due. If not paid in full,
any remaining amount due, which shall
include any unpaid charges previously
made pursuant to this section, shall be
increased at the same rate on the cor-
responding day of each month there-
after until paid. For the purpose of this
section, any assessment that was de-
termined at a date later than pre-
scribed by this subpart because of a
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failure to submit a report when due
shall be considered to have been pay-
able by the date it would have been due
if the report had been filed when due.
The timeliness of a payment to the
Council shall be based on the applica-
ble postmark date or the date actually
received by the Council, whichever is
earlier.

§ 1208.53 Adjustment of accounts.
Whenever the Council or the Sec-

retary determines through an audit of
a person’s reports, records, books, or
accounts or through some other means
that additional money is due the Coun-
cil or that money is due such person
from the Council, such person shall be
notified of the amount due. The person
shall then remit any amount due the
Council by the next date for remitting
assessments. Overpayments shall be
credited to the account of the person
remitting the overpayment and shall
be applied against amounts due in suc-
ceeding months.

§ 1208.54 Refunds of assessments and
escrow account.

(a) Any qualified handler may de-
mand and receive from the escrow ac-
count, subject to the limitation on
such payments provided in paragraph
(c), a one-time refund of any assess-
ments paid by or on behalf of the han-
dler if the handler requests the refund
before the initial referendum on this
subpart is held and this subpart is re-
jected by the voters when it is sub-
mitted to the referendum. Such a re-
fund will be paid only if all of the fol-
lowing conditions are met:

(1) The handler has paid the assess-
ments sought to be refunded and has
submitted proof of such payment;

(2) The handler does not support the
program established under this subpart
and so states in the handler’s demand
for a refund;

(3) The handler’s demand for a refund
is made on a form specified by the
Council and filed not less than 10 days
prior to the date when the initial ref-
erendum, conducted pursuant to
§ 1208.60(a) to ascertain whether this
subpart shall remain in effect, is sched-
uled to begin; and

(4) This subpart is not approved by a
simple majority of the votes cast by

qualified handlers in the initial ref-
erendum.

(b) The Council shall establish an es-
crow account to be used for assessment
refunds, as needed, and shall place into
the account an amount equal to 10 per-
cent of the total amount of assess-
ments collected during the period be-
ginning on December 29, 1994 and end-
ing on the date the results of the ini-
tial referendum are issued and the ini-
tial referendum is completed.

(c) If the amount in the escrow ac-
count is not sufficient to refund the
total amount of assessments demanded
by all qualified handlers determined el-
igible for refunds and this subpart is
not approved in the referendum, the
Council shall prorate the amount of all
such refunds among all eligible quali-
fied handlers that demand the refund.
If there is any amount in excess of the
amount needed to pay refunds and ex-
penses, it shall be returned pro rata to
those who paid assessments. If this
subpart is approved in the referendum,
there shall be no refunds made, and all
funds in the escrow account shall be re-
turned to the Council for use by the
Council in accordance with the other
provisions of this subpart.

§ 1208.55 Postponement of collections.
(a) The Council may grant a post-

ponement of the payment of an assess-
ment under this subpart for any quali-
fied handler that establishes that it is
financially unable to make the pay-
ment. In order that a qualified handler
that is financially unable to pay an as-
sessment may have the opportunity to
petition the Council to postpone pay-
ment of such an assessment, as pro-
vided in the Act, the Council shall de-
velop forms and procedures for this
purpose as expeditiously as possible
and submit them to the Secretary for
approval and issuance after notice and
an opportunity for public comment
thereon. Such procedures shall, among
other things, require that the handler
demonstrate the handler’s inability to
pay through the submission of an opin-
ion prepared by an independent cer-
tified public accountant (at the han-
dler’s expense) and any other docu-
mentation specified therein to the ef-
fect that the handler is insolvent or
will be unable to continue to operate if
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the handler is required to pay the as-
sessment when due.

(b) The procedures for obtaining a
postponement of payment to be devel-
oped by the Council for submission to
the Secretary shall also include provi-
sions with respect to the period of post-
ponement, the conditions of payment
that may be imposed and the basis, if
any, on which further extensions of the
time for payment will be granted so as
to appropriately reflect the dem-
onstrated needs of the qualified han-
dler.

§ 1208.56 Determinations.
(a) The Council is authorized to make

the determinations required by this
subpart as to the status of persons as
qualified handlers and exempt handlers
including determinations of the status
of persons as qualified wholesale han-
dlers, distribution centers that are
qualified handlers, producers that are
qualified handlers, importers that are
qualified handlers, as well as such
other determinations of status and
facts as may be required for the effec-
tive administration of this subpart.
Based on such determinations, the
Council from time to time shall pub-
lish lists of exempt handlers who are
not required to pay assessments, and
lists of qualified handlers who are re-
quired to pay assessments under this
subpart.

(b) For the purpose of applying the
$750,000 annual sales limitation to a
specific person in order to determine
the status of the person as a qualified
handler or an exempt handler or to a
specific facility in order to determine
the status of the facility as an eligible
separate facility for the purpose of
referenda, the Council is authorized to
determine the annual sales volume of a
person or facility.

(c) Any such determination shall be
based on the sales of cut flowers and
greens by the person or facility during
the most recently-completed calendar
year, except that in the case of a new
business or other operation for which
complete data on sales during all or
part of the most recently-completed
calendar year are not available to the
Council, the determination may be
made using an alternative time period
or other alternative procedures as the

Council may find appropriate. In mak-
ing such determinations, the Council is
authorized to make attributions in ac-
cordance with paragraphs (c) (1)
through (4) of this section and for the
purpose of determining the annual
sales volume of a person or a separate
facility of a person, sales attributable
to a person shall include:

(1) In the case of an individual, sales
attributable to the spouse, children,
grandchildren, parents, and grand-
parents of the person;

(2) In the case of a partnership or
member of a partnership, sales attrib-
utable to the partnership and other
partners of the partnership;

(3) In the case of an individual or a
partnership, sales attributable to any
corporation or other entity in which
the individual or partnership owns
more than 50 percent of the stock or (if
the entity is not a corporation) that
the individual or partnership controls;
and

(4) In the case of a corporation, sales
attributable to any corporate sub-
sidiary or other corporation or entity
in which the corporation owns more
than 50 percent of the stock or (if the
entity is not a corporation) that the
corporation controls.

(d) The Council is also authorized to
attribute any stock ownership interest
as may be required to carry out this
subpart. In doing so a stock ownership
interest in the entity that is owned by
the spouse, children, grandchildren,
parents, grandparents, or partners of
an individual, or by a partnership in
which a person is a partner, or by a
corporation more than 50 percent of
the stock of which is owned by a per-
son, shall be treated as owned by the
individual or person.

(e) For the purpose of this subpart,
the Council, with the approval of the
Secretary, may require a person who
sells cut flowers and greens to retailers
to submit reports to the Council on an-
nual sales by the person and on stock
ownership.

SUSPENSION OR TERMINATION

§ 1208.60 Suspension and termination.
If the Secretary finds that this sub-

part, or any provision of this subpart,
obstructs or does not tend to effectuate
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the policy of the Act, the Secretary
shall terminate or suspend the oper-
ation of this subpart or the provision of
this subpart under such terms as the
Secretary determines are appropriate.
Such termination or suspension shall
not be considered an order within the
meaning of such term in the Act.

§ 1208.61 Proceedings after termi-
nation.

(a) Upon the termination of this sub-
part, the Council shall recommend not
more than five of its members to the
Secretary to serve as trustees for the
purpose of liquidating the assets of the
Council. Such persons, upon designa-
tion by the Secretary, shall become
trustees of all the funds and property
owned, in the possession of, or under
the control of the Council, including
any claims unpaid or property not de-
livered, or any other claim existing at
the time of such termination.

(b) The trustees shall:
(1) Continue in such capacity until

discharged by the Secretary;
(2) Carry out the obligations of the

Council under any contract or agree-
ment entered into by it under this sub-
part;

(3) Make refunds from the escrow ac-
count to those persons who applied for
refunds of assessments paid and who
are eligible to receive such refunds.
Such refunds shall be made within 30
days after the referendum results are
issued.

(4) From time to time account for all
receipts and disbursements, and deliver
all property on hand, together with all
books and records of the Council and of
the trustees, to such persons as the
Secretary may direct; and

(5) Upon the request of the Secretary,
execute such assignments or other in-
struments necessary or appropriate to
vest in such persons full title and right
to all of the funds, property, and
claims vested in the Council or the
trustees under this subpart.

(c) Any person to whom funds, prop-
erty, or claims have been transferred
or delivered under this subpart shall be
subject to the same obligations im-
posed upon the Council and upon the
trustees.

(d) Any residual funds not required to
defray the necessary expenses of liq-

uidation shall be turned over to the
Secretary to be used, to the extent
practicable, in the interest of con-
tinuing one or more of the promotion,
research, consumer information, or in-
dustry information programs, plans, or
projects authorized under this subpart.

§ 1208.62 Effect of termination or
amendment.

Unless otherwise expressly provided
by the Secretary, the termination of
this subpart or of any regulation or
rule issued under this subpart, or the
issuance of any amendment to such
provisions, shall not:

(a) Affect or waive any right, duty,
obligation, or liability that shall have
arisen or may hereafter arise in con-
nection with any provision of this sub-
part or any such regulation or rule;

(b) Release or extinguish any viola-
tion of this subpart or any such regula-
tion or rule; or

(c) Affect or impair any rights or
remedies of the United States, the Sec-
retary, or any person with respect to
any such violation.

REPORTS, BOOKS, AND RECORDS

§ 1208.70 Books, records, reports, cost
control, and audits of the Council.

(a) The Council shall maintain the
books and records that the Secretary
may require to account for the receipt
and disbursement of all funds entrusted
to the Council in accordance with the
provisions of this subpart, and shall
prepare and submit to the Secretary,
from time to time as prescribed by the
Secretary, all reports that the Sec-
retary may require.

(b) The Council shall, as soon as prac-
ticable after December 29, 1994 and
after consultation with the Secretary
and other appropriate persons, imple-
ment a system of cost controls based
on normally accepted business prac-
tices that will ensure that the annual
budgets of the Council include only
amounts for administrative expenses
that cover the minimum administra-
tive activities and personnel needed to
properly administer and enforce this
subpart, and conduct, supervise, and
evaluate plans and projects under this
subpart.
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(c) The Council shall cause the books
and records of the Council to be au-
dited by an independent certified pub-
lic accountant at the end of each fiscal
year. All audits must be performed in
accordance with either standards
issued by the American Institute of
Certified Public Accountants or by the
General Accounting Office. A report of
each audit shall be submitted to the
Secretary.

§ 1208.71 Reports, books, and records
of persons subject to this subpart.

(a) Each qualified handler shall pre-
pare and file reports containing such
information as may be required by the
Council with the approval of the Sec-
retary. Such information shall include:

(1) Data showing the volume of sales
and non-sale transfers of cut flowers
and greens made during the reporting
period;

(2) The amount of the assessment on
such sales or non-sale transfers; and

(3) Any other data that may be re-
quired by the Council with the ap-
proval of the Secretary.

(b) Each person subject to this sub-
part shall maintain and make available
for inspection by agents of the Council
and the Secretary such books and
records as are determined by the Coun-
cil with the approval of the Secretary,
as necessary to carry out the provi-
sions of this subpart and the regula-
tions issued hereunder, including such
records as are necessary to verify any
reports required. Such records shall be
retained for at least two years beyond
the fiscal period of their applicability.

§ 1208.72 Confidential treatment.
(a) Information obtained from books,

records, or reports required to be main-
tained or filed under the Act and this
subpart shall be kept confidential by
all persons, including agents and
former agents of the Council, all offi-
cers and employees and all former offi-
cers and employees of the Department,
and by all officers and employees and
all former officers and employees of
contracting agencies having access to
such information, and shall not be
available to Council members. Only
those persons having a specific need for
such information to effectively admin-
ister the provisions of this subpart

shall have access to such information.
In addition, only such information so
furnished or acquired as the Secretary
deems relevant shall be disclosed by
them, and then only in a suit or admin-
istrative hearing brought at the discre-
tion, or upon the request, of the Sec-
retary, or to which the Secretary or
any officer of the United States is a
party, and involving this subpart.
Nothing in this paragraph shall be
deemed to prohibit:

(1) The issuance of general state-
ments, based upon the reports, of the
number of persons subject to this sub-
part or statistical data collected from
such reports, which statements do not
identify the information furnished by
any such persons, and

(2) The publication, by direction of
the Secretary, of the name of any indi-
vidual, group of individuals, partner-
ship, corporation, association, coopera-
tive, or other entity that has been ad-
judged to have violated this subpart,
together with a statement of the par-
ticular provisions of the subpart so vio-
lated.

(b) No information on how a person
voted in a referendum conducted under
the Act shall be made public.

MISCELLANEOUS

§ 1208.80 Right of the Secretary.

All fiscal matters, programs or
projects, by-laws, rules or regulations,
reports, or other substantive actions
proposed and prepared by the Council
shall be submitted to the Secretary for
approval.

§ 1208.81 Personal liability.

No member or employee of the Coun-
cil shall be held personally responsible,
either individually or jointly, in any
way whatsoever, to any person for er-
rors in judgement, mistakes, or other
acts of either commission or omission
of such member or employee under this
subpart, except for acts of dishonesty
or willful misconduct.

§ 1208.82 Patents, copyrights, inven-
tions, publications, and product for-
mulations.

Any patents, copyrights, inventions,
publications, or product formulations
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developed through the use of funds re-
ceived by the Council under this sub-
part shall be the property of the United
States Government as represented by
the Council and shall, along with any
rents, royalties, residual payments, or
other income from the rental, sale,
leasing, franchising, or other uses of
such patents, copyrights, inventions,
publications, or product formulations,
inure to the benefit of the Council.
Upon termination of this subpart,
§ 1208.61 shall apply to determine dis-
position of all such property.

§ 1208.83 Amendments.

Amendments to this subpart may be
proposed, from time to time, by the
Council or by any interested person af-
fected by the provisions of the Act, in-
cluding the Secretary.

§ 1208.84 Separability.

If any provision of this subpart is de-
clared invalid, or the applicability
thereof to any person or circumstances
is held invalid, the validity of the re-
mainder of this subpart or the applica-
bility thereof to other persons or cir-
cumstances shall not be affected there-
by.

§ 1208.85 OMB control numbers.

The control number assigned to the
information collection requirements by
the Office of Management and Budget
pursuant to the Paperwork Reduction
Act of 1980, Public Law 96–511, is OMB
number 0581–0096, except Council mem-
ber nominee information sheets are as-
signed OMB number 0505–0001.

Subpart B—Rules and Regulations

SOURCE: 61 FR 30501, June 17, 1996, unless
otherwise noted.

DEFINITIONS

§ 1208.100 Terms defined.

Unless otherwise defined in this sub-
part, definitions or terms used in this
subpart shall have the same meaning
as the definitions of such terms which
appear in Subpart A—Fresh Cut Flow-
ers and Fresh Cut Greens Promotion
and Information Order of this part.

ASSESSMENTS

§ 1208.150 Procedures for postpone-
ment of collections.

(a) For a request for postponement of
the payment of assessments to be
granted, the qualified handler request-
ing such postponement must: Submit a
written opinion from a Certified Public
Accountant stating that the handler
making the request is insolvent or will
be unable to continue to operate if the
handler is required to pay the assess-
ments when due; and submit copies of
the handler’s last three (3) years’ fed-
eral tax returns. The request must be
in writing no later than 30 days after
the assessment for the first month of
the requested postponement period is
due. Applications postmarked after the
30-day due date will not be considered
by the Council. The qualified handler
must file handler reports with the
Council for each month during the
postponement period. The postpone-
ment period may not exceed six (6)
months unless an extension is re-
quested and granted by the Council.
Only one extension of up to six (6)
months may be granted. Within the
postponement period, the qualified
handler will be exempt from paying as-
sessments beginning with the first
month for which the request for post-
ponement is filed with the Council and
for no more than six (6) months unless
an extension is granted. The same pro-
cedures used for the initial request will
be used to grant any extension. The
written request must specify:

(1) A reason for the request;
(2) Detailed information concerning

the qualified handler’s name, address,
and telephone and fax numbers;

(3) The month(s) for which the re-
quest is made;

(4) Assessments due per month or
gross sales per month;

(5) Total assessments due;
(6) The percent or amount of the out-

standing assessment to be paid each
month after the postponement of pay-
ment is granted; and

(7) The starting and ending date for
the payment of assessments due.

(b) At the end of the postponement
period, the qualified handler must pay
the percent or amount outstanding of
assessments agreed upon each month
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as well as any other assessments which
are due. An extension of time for pay-
ment of postponed assessments, if
granted, will be for the same months
previously requested and granted. The
extension must not exceed six (6)
months. If a qualified handler requests
that another period be postponed, that
handler must file another application
for the postponement of the assessment
for the second period using the same
procedure which was followed in re-
questing the first postponement. A
qualified handler may request the post-
ponement of the payment of assess-
ments for a maximum of two periods of
up to six (6) months each. The payment
applicable to the second postponement
period, if granted, may not be ex-
tended, and the payment period must
not exceed the length of the postpone-
ment period. Payment of the total as-
sessments due, when an extension and
a second period are granted, must
begin within one (1) year after the first
postponed month’s assessments were
originally due. No additional postpone-
ments would be considered by the
Council until the assessments owed for
the first two periods have been paid.
The Council may conduct an audit of
the qualified handler’s records at any
time to determine whether the quali-
fied handler will be unable to continue
to operate if the handler is required to
pay the assessments due. In the event
that postponed assessments are not
paid when due, the Council can demand
that all such assessments due be paid
in their entirety.

(c) Charges for late payment of as-
sessments as described in § 1208.52 will
not be imposed on assessments for
which postponement of payment has
been granted.

PART 1209—MUSHROOM PRO-
MOTION, RESEARCH, AND CON-
SUMER INFORMATION ORDER

Subpart A—Mushroom Promotion, Re-
search, and Consumer Information
Order

DEFINITIONS

Sec.
1209.1 Act.
1209.2 Commerce.
1209.3 Consumer information.

1209.4 Council.
1209.5 Department.
1209.6 First handler.
1209.7 Fiscal year.
1209.8 Importer.
1209.9 Industry information.
1209.10 Marketing.
1209.11 Mushrooms.
1209.12 On average.
1209.13 Part and subpart.
1209.14 Person.
1209.15 Producer.
1209.16 Programs, plans, and projects.
1209.17 Promotion.
1209.18 Region.
1209.19 Research.
1209.20 Secretary.
1209.21 State and United States.

MUSHROOM COUNCIL

1209.30 Establishment and membership.
1209.31 Nominations.
1209.32 Acceptance.
1209.33 Appointment.
1209.34 Term of office.
1209.35 Vacancies.
1209.36 Procedure.
1209.37 Compensation and reimbursement.
1209.38 Powers.
1209.39 Duties.

PROMOTION, RESEARCH, CONSUMER
INFORMATION, AND INDUSTRY INFORMATION

1209.40 Programs, plans, and projects.

EXPENSES AND ASSESSMENTS

1209.50 Budget and expenses.
1209.51 Assessments.
1209.52 Exemption from assessment.
1209.53 Influencing governmental action.

REPORTS, BOOKS, AND RECORDS

1209.60 Reports.
1209.61 Books and records.
1209.62 Confidential treatment.

MISCELLANEOUS

1209.70 Right of the Secretary.
1209.71 Suspension or termination.
1209.72 Proceedings after termination.
1209.73 Effect of termination or amendment.
1209.74 Personal liability.
1209.75 Patents, copyrights, inventions, pub-

lications, and product formulations.
1209.76 Amendments.
1209.77 Separability.

Subpart B—Rules and Regulations

DEFINITIONS

1209.200 Terms defined.

NOMINATION PROCEDURES

1209.231 Nominations.
1209.233 Regional caucus chairpersons.
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